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India is the 7th largest country in the World by area. It is a Federal Democratic Republic 

comprising of 29 States and 7 Union Territories. India not only supports one of the largest 

populations in the world, but is also one of the youngest populations. India has emerged as the 

fastest growing major economy in the world as per the Central Statistics Organisation (CSO) 

and International Monetary Fund (IMF).  

 

Being one of the fastest growing economies in the World, India has emerged as a key 

destination for foreign investors in recent years. India strives to promote foreign investment in 

a focused, comprehensive and structured manner while acting as a first reference point to 

provide quality input and support services to its prospective foreign investors. From April, 2016 

to December, 2016, India has received FDI amounting to US$ 48,032 Million and cumulative 

FDI inflows from April 2000 to December 2016 stands at US$ 472,199 Million. 

 

However, there are a number of issues which you must consider when you are looking to set 

up your business in India. This document takes you through some of the common questions 

we come across and gives you practical information about the issues you need to consider. 

 

What type of Business Structure should we use?  

 

There are advantages and disadvantages to all of them, and there is no one correct answer, 

itôs all dependent on your specific business circumstances and needs. A brief overview of the 

main structures is below: 

 

Private Comp any 

 

Á Minimum 2 Directors (at least one should be resident) 

Á Minimum 2 shareholders; Maximum 200 shareholders 

Á 1 shareholder for One Person Company 

Á Restrictions on transfer of shares 

Á Restrictions on invitation to public for subscription of share 

Á Restrictions on Listing of shares 

Á FDI permissible under Automatic Route, subject to sectorial caps 

 

Limited Comp any  

 

Á Minimum 3 Directors (at least one should be resident) 

Á Minimum 7 shareholders; Maximum ï no restrictions 

Á Authorized to List its shares on recognized stock exchanges through Initial Public 

Offer(IPO) 

Á FDI permissible under Automatic Route, subject to sectorial caps. 
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Limited Liabilit y Partnership  (LLP) 

 
Á Minimum 2 Partners who are individuals 

Á At least 1 of them  shall be ñresidentò in India 

Á No limit on maximum numbers of Partners 

Á Atleast 2 óDesignatedò partners 

Á 100% foreign investment allowed through automatic route in LLPs operating in sectors/ activities where 
100% foreign investment is allowed through Automatic Route and there are no FDI linked performance 

conditions. 
 

Branch Office 

 

Á Foreign companies can conduct their business in India by opening a branch     office. 

Prior approval of Reserve Bank of India (RBI) is required in certain  cases only. 

Á A branch office should normally be engaged in the activity in which the parent company is 

engaged. Permitted activities for a branch Office are as follows: 

o Import & Export of goods. 

o Rendering professional or consultancy services. 

o Carrying out research work in area which its parent company is engaged. 

o Promoting  technical/financial  collaborations  on  behalf  of  parent  company/ 

o overseas group company. 

o Representing parent/group companies in India and acting as buying/selling agent in 

India. 

o Providing IT services and developing software in India. 

o Providing technical support for products supplied by parent company/group. 

o Reperesenting a Foreign Airline/ Shipping Company. 

o Approval of Department of Banking Operations and Development (DBR) and 

RBI is required for opening branch of a foreign bank. 

o Approval of Insurance Regulatory and Development Authority (IRDA) is required for 

opening branch of insurance company. 

 

Lia ison Office 

 

Á A liaison office (LO) or a representative office can be opened. Prior approval of RBI is 

required only in certain cases. Permitted activities for a liaison Office are as follows: 

o Representing parent/group companies in India 

o Promoting import/export in India 

o Promoting technical/financial collaborations on parent company/groupôs behalf 
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o Acting as a communication channel  between  parent  company  and  Indian 

company. 

Á A LO cannot undertake any business activity in India and cannot earn any income in 

India. Further, permission to set up a LO is initially granted for a period of 3 years and 

can be extended from time-to-time. 

Á Upon expiry of the validity period, LO may either close down or be converted into a Joint 

Venture/ Wholly owned Subsidiary in conformity with the FDI policies. 

 

Project Office  

  

Á A foreign Corporation that has secured a contract from an Indian company to execute a 

project in India can set up a project office in India without obtaining prior permission of the 

RBI, provided: 

o The project is funded directly by inward remittance from abroad; or 

o The project is funded directly by a bilateral or multilateral International Financing 

Agency; or 

o The Project has been cleared by an appropriate authority; or the company or entity in 

India awarding the contract has been granted a term loan by a public financial 

institution or a bank in India for the project. 

Á However, if the above conditions are not met, the foreign entity has to approach the RBI 

for approval. 

 

How much Corporation Tax will the business pay?  

 

Corporations resident in India are taxed on their worldwide income arising from all sources 

earned in a Tax Year. Tax Year is the 12 months period beginning on April 1st and ending on 

March 31st. Non-resident Corporations are taxed on the income earned from a business 

connection in India or from other Indian sources. The same are subjected to any treaty benefits 

available to non-residents. A Corporation is deemed to be resident in India if it is incorporated 

in India or its Place of effective management is situated in India. The rates of corporate income 

taxes are as follows: 
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(Note: Rates are for the tax year starting from 1st April, 2017 to 31st March, 2018 excluding 

applicable Surcharge and Education Cess) 

1.Rate of tax: 25% for domestic companies with turnover upto INR 500 million (in the financial 

year ending March 2016) 

2.Rate of tax: 40% in case a foreign company has permanent establishment in India. 

3.Under the provisions of the Income Tax Act of India, 1961, as per section 115JB, every 

company       domestic or foreign is required to pay MAT. The rule was put to practice so as 

to ensure that no taxpayer with substantial economic income gets to avoid significant tax 

liability on account of various exclusions, deductions and credits. MAT is levied on Book 

Profit calculated as per Indian GAAP only if Corporate Tax is less than MAT in a particular 

year due to allowances and deductions as per Indian Income Tax Act. Credit of excess tax 

paid is available against normal tax in subsequent years. 

4.Cost Inflation Indexation benefit is available. 

5.Rates of surcharge: In case of Domestic Company - 7% (if taxable income between INR10 

million       to INR 100 million) or 12% (if taxable income exceeds INR 100 million). In case 

of Foreign Company 2% (if taxable   income between INR 10 million to INR100 million) or 

5% (if taxable income exceeds INR 100 million). 

6.Education Cess @ 3% on income tax and surcharge (if applicable). 

 

Newly setup domestic manufacturing companies established on or after 1 March 2016 have an 

option to offer income at a concessional base tax rate of 25% (plus surcharge and cess) 

Parti culars Domes tic  Foreign  
 Compa nies Companies 

Corporate Tax Rate 30%1 40%2 

Minimum Alternate Tax (MAT)3 18.5%3 18.5%2 

Dividend Distribution Tax 15% - 

Capital Gains Tax 20%       20% 

Long Term ïListed Securities transferred through Stock 

Exchange (holding period more than 1 year) 

 

NIL 

 

NIL 
Long Term ïUnlisted Securities/Immovable Property (land, 

building) (holding period more than 2 years) 
20%4       10% 

Long Term ïOthers (holding period more than 3 years) 20%4  20%4 
Short Term ïListed Securities (holding period less than 1 

year) 

15%       15% 

Short Term ïUnlisted Securities / Immovable property  (land, 

building) (holding period less than 2 years) 

30%        40% 

Short Term ïOthers (holding period more than 3 years) 30%        40% 

Withholding Tax Rates   

Interest on foreign currency loans 10%        20% 

Royalty & Fees for Technical Services (included services) 10% 10% 

Any other income 10%        30% 
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provided it does not claim specified tax incentives/ exemptions. 

 

Tax Treat ies: 

 

Á India has Double Taxation Avoidance Agreements (DTAA) with 96 countries in the world. 

Some of the countries are as follows- 

 

North and Latin America Euro pe Middle East & Africa Asia ï Pacific 

Brazil Cyprus Mauritius Australia 

Canada France Saudi Arabia China 

Mexico Germany South Africa Japan 

Trinidad and Tobago Netherlands Turkey Russia 

USA United Kingdom UAE Singapore 

 

Á Where a taxpayer is a resident of a country with which India has a tax treaty then the 

provisions of the Indian Income Tax Act or the tax treaty, whichever is beneficial shall 

apply. Accordingly, the taxability of non-resident in India is likely to be restricted or 

modified and lower rates are expected to be applied as per the tax treaty. 

 

Á If there is no such agreement, resident corporations can claim a foreign tax credit for the  

tax  paid  by  them  in  other  countries.  The  credit  amount  granted  to  such 

corporations is the lower of ð the tax payable in India on income that is subject to double 

taxation or the foreign tax paid.  

 

What if we use India to set up our holding company?  

 

Due to taxation structure namely Corporate Tax/ MAT, Dividend Distribution Tax, Tax on 

Foreign Dividend etc. and other statutory compliances, India is not a preferred destination for 

setting up a holding company. However, the choice would normally depend on business needs 

and other commercial expediencies. 

 

Beneficial regime for Patentôs 

Royalty income in respect of a patent developed and registered in India of an eligible assessee 

is taxable @ 10% (plus applicable surcharge and cess). No expenditure or allowance in 

respect of such royalty income is allowed. 

 

Eligible assessee means a person resident in India and who is a patentee (true and first 

inventor of the invention and whose name is entered on the patent register as the patentee in 

accordance with Patents Act, 1970) 
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Net revenue (royalty income less expenditure related thereto) is reduced from the net profit 

for determining taxability under MAT. 

 

 

 

What if we make cross -border transactions between group companies?  

 

Á India follows internationally recognized Transfer Pricing (TP) rules where cross- border 

trading and financial transactions between affiliated entities have to be conducted on an  

armôs length basis. The  price and  terms should  be  the same as if the transactions had 

been normally carried out between two independent unrelated parties. 

 

Á Indian transfer pricing provisions are generally in line with transfer pricing guidelines 

issued by the Organization for Economic Co-operation and Development (OECD). 

 

Á Under TP Rules, any International Transaction (ITN) between two or more Associated 

Enterprises (including  permanent establishments)  must   be  at  armôs  length  price 

(ALP). These regulations also apply to cost sharing arrangements. For computation of 

ALP, TP Rules require the application of the most appropriate amongst all prescribed 

methods as follows: 

o Comparable Uncontrolled Price Method (CUP) 

o Resale Price Method (RPM) 

o Cost Plus Method (CPM) 

o Profit Split Method (PSM)  

o Transactional Net Margin Method (TNMM) 

o Any  method,  which  takes  into  account  the  price  for  the  same  or  similar 

uncontrolled  transaction  between  non-associated  enterprises,  under  similar 

circumstances, considering all the relevant facts. 

 

Á International Transactions means a transaction between two or more Associated 

Enterprises either or both of whom are non-residents and have a bearing on the profits, 

income, losses or assets of such enterprises. Typically, international transaction covers 

the following: 

o Transactions of business restructuring or reorganization 

o Financial transactions such as capital financing including and type of long-term or 

short borrowings or lendings or provision of guarantee etc. 

o Services related to market research, scientific research, market development, legal or 

accounting services 
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o Purchase, sale, transfer, lease or use of tangible property including building, plant and 

machinery, vehicles or any other article, product or thing 

o Purchase, sale, transfer, lease or use of any intangible property. 

 

Á India has introduced secondary adjustment provisions in TP for the first time, in line with 
similar provisions prevalent in some of the major countries. The Budget proposals provide 
that a primary adjustment in TP in excess of INR 10 million in the hands of an Indian 
taxpayer, arising out of any of the following situations, namely ï 
o    Suo-moto stand taken by the taxpayer in the return of income; 
o    Made by the Assessing Officer (AO), which has been accepted by the taxpayer; 
o    Determined in an APA; 
o    Made as per safe harbour rules; and 
o    Settlement under MAP, 
o    If not repatriated to India in favour of the taxpayer, by the concerned foreign associated 

enterprise (AE) of the taxpayer, within a time limit to be duly prescribed, then it would be 
deemed to be an advance made by the taxpayer in favour of such foreign AE; and the 
interest thereon shall be computed in a manner to be prescribed; and taxed in the hands 
of the Indian taxpayer. 

 

Base Erosion and Profit Shifting (BEPS)  

 

Á Country-by-Country (cbc) Report and Master file - In order to implement International 

consensus and in line with OECD BEPS report on  Action Plan 13, it is proposed to 

provide specific regime for maintaining and reporting of three-tiered documentation 

(Master file, Local file & CBC report) to the prescribed authorities, for all international 

transactions by the groups having consolidated revenues of preceding year more than ú 

750millions (equivalent to INR 5395/- Crore) as per current exchange rates. Non-

compliance of the same may attract penalty of up to INR 0.5 million. 

 

What Employment Taxes and Social Security will need to be paid?  

 
Á Liability for Income Tax is governed by the residential status of the individual during the 

fiscal year. Individuals are considered to be residents if they meet either of the following 

criteria: 

o He/ She were present in India for 182 days or more during the tax year, which 

extends from 1 April to 31 March. 

o He/ She were present in India for 60 days or more during the tax year and for at least 

365 days in total during the preceding four tax years (The period of 60 days can be 

extended to 182 days in certain cases) 

 

Á Individuals who do not meet either of the criteria mentioned above are considered to be 

non-residents. Individuals are considered to be ñnot ordinarily residentò if, in addition to 

https://en.wikipedia.org/wiki/Euro_sign
https://en.wikipedia.org/wiki/Euro_sign


Setting up your Business in India 
Issues to consider 

  

 

meeting one of the criteria mentioned above, they satisfy either of the following 

conditions: 

o Non-resident in India for 9 of the preceding 10 tax years 

o Present in India for 729 days or less during the preceding 7 tax years. 

 

Scope of  Total  Income is as follows:  

 

 

 

Current Personal Income Tax rates in India are:  

 

Income slabs (INR) Income Tax 

0ï250,000     Nil 

250,001ï500,000 5% 

500,001ï1,000,000 20% 

1,000,001 upwards 30% 

 

(NB: rates are for the tax year 1st April, 2017 to 31st March, 2018 excluding applicable 

Surcharge and Education Cess.) 

 

1. Surcharge @ 10% if taxable income is in the range of INR 5 million upto INR 10 million 

and 15% for   income above INR 10 million. 

2. Education Cess @ 3% on income tax and surcharge (if applicable) 

3. Tax Credit u/s 87A, when taxable income doesnôt exceed INR 3.5 Lakh ï 5% of taxable 

income upto a maximum of INR 2,500/- 

It is advised that any new entrant to India or person who spends time working in India to seek 

professional advice to determine whether they are Indian tax resident or not. 

Á Social  Security in India is governed by the Employeesô Provident Funds and 

Miscellaneous Provisions Act, 1952 (EPF Act). The EPF Act contains the following two 

principal schemes: 

Residential Status Worldwide Income 

Resident and not 

ordinarily resident 

Á Income  received  in  India  or  deemed  to  be received in 
India 

Á Income accruing or arising in India or deemed to be arise in 
India 

Á Income accruing or arising outside India, either from a 
business controlled from India or a professional set-up in 
India 

Non-Resident 

Á Income  received  in  India  or  deemed  to  be received in 
India 

Á Income accruing or arising in India or deemed to be arise in 
India 
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o Employeesô Provident Funds Scheme, 1952 

o Employeesô Pension Scheme, 1995 

 

Á Every covered employer is required to contribute  24%  (including  12%  employeeôs 

share) of the  employeeôs  monthly  pay  as defined  towards the  Provident  Fund  and 

Pension Fund. 

 

VAT/ CST 

 

VAT is an intra-state multi-point tax system administered at the State level and is levied on 

sale of goods at each stage of sale. The basic rate slabs under VAT are as follows:  

 

Á 0% for natural and unprocessed products and other essential goods. 

  

Á 1% to 2% for special goods such as gold, bullion, silver, etc. 

 

Á 4%/5% for agricultural and industrial input, IT products, capital goods and intangible 

goods, i.e., patents and others, as well as items of basic necessity.  

 

Á 12.5% to 15% for all other goods that do not fall under any of the categories mentioned   

above.  

 

Interstate sales are liable to Central Sales Tax (CST), which is imposed by the Indian 

Government and administered by State Governments. The rate of CST is 2%, subject to 

fulfillment of certain conditions. Further, a sale involving import of goods from outside India is 

not liable to VAT/CST, subject to the prescribed conditions. Moreover, sale of goods 

(including penultimate sale) involving export of goods from India is also not liable to 

VAT/CST. Input tax credit is available with respect to VAT paid on locally procured goods, 

including capital goods (other than the ñnegative listò of goods provided under respective 

state VAT laws) subject to certain conditions. The credit can be set off against output VAT 

liability, including output CST. However, no input credit is available in respect of CST paid on 

procurements and hence, it is a cost to the purchaser. 

 

 

Customs Duty  

 

Custom duty is levied by the Indian Government on import of goods into India and is typically 

payable by the importer of goods. It is also levied on export of certain goods. Custom duty 

rates depend on the classification under the Customs Tariff, which is aligned with the 

International Harmonized System of Nomenclature ðgeneric rate being 28.85%.  
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Excise Duty  

 

Excise Duty is applicable on the manufacture of goods within India and is payable by the 

manufacturer. Most products attract a uniform rate of 12.5%. Excise duty is generally levied 

on an ad valorem basis, either expressed as a percentage of the transaction value or 

maximum retail price (for certain specified goods). Credit of Excise Duty paid is available in 

certain situations.  

 

Service Tax  

 

Service Tax is a tax on services. It is a tax levied on all transaction of services specified by 

the Central Government except services covered under Negative list/Mega Exemption list. It 

is also applicable on import of services in India where service recipient is required to 

discharge Service Tax liability (under reverse charge mechanism). Service provided outside 

India will not be liable to Service Tax. Credit of Service Tax paid is available in certain 

situations with few exceptions. Effective rate of Service Tax is 14.5% i.e. 14% Service Tax 

and Swachh Bharat Cess of 0.5% with effect from 15th Nov 2015. Finance Bill 2016 has 

proposed to impose a cess, called the Krishi Kalyan Cess @ 0.5% on all taxable services. 

New effective service tax could henceforth be 15% which shall come into force w.e.f. 1st June 

2016.  

 

Goods and Service Tax  

 

The Union Government of India is proposing to introduce Goods and Service Tax (GST) with 

effect from 1 July 2017. GST is the most significant Indirect Tax reform in India which will 

impact each commercial and business activities, making Indirect Tax environment more 

simple and stable. Currently, The Constitution of India has incorporated a structure for 

Indirect Tax regime wherein taxes like Customs Duty, Central Excise, Service Tax, CST, 

Research and Development Cess are administered by Central Government and taxes like 

VAT, Entry Tax, Entertainment Tax and Luxury Tax are administered by State Government. 

GST proposes to subsume all the above mentioned taxes except Customs Duty. GST will be 

destination based consumption tax based on the Principle of Value Added Tax and a 

comprehensive levy on Goods and Services. GST proposes to abolish multiple levy of tax on 

goods and service hereby ensuring efficiency in manufacturing / distribution / service 

efficiency. GST will also ensure free credit flow and thus there is no cascading effect of taxes. 

However proposed GST does not cover Petroleum and Alcohol Products; Property Tax and 

Local Entry Tax.  

 

Can we provide Share option plans to our staff?  
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Many companies see Share Option plans as being an important way of attracting, motivating 

and retaining key staff. Employee Stock Option Plans (ESOPs) allotted/transferred by an 

employer, free of cost or at a concessional rate, are taxable in the hands of the employee. 

ESOPs are taxed at the fair market rate on the date they are exercised by an employee, 

reduced by the amount actually paid by or recovered from the employee. However this is a 

technical area and careful planning needs to be undertaken as soon as share option plans 

are being considered for implementation in India. 

 

How else can we compensate our employees?  

 

India has a very comprehensive range of compensation and benefit options available for 

companies to offer their employees. In general, most elements of compensation are taxable 

in India. However, certain benefits are likely to receive preferential tax treatment, subject to 

certain requirements. Free/ Concessional Accommodation, interest free/ low interest loans, 

reimbursement of medical expenses, contribution to retirement benefit funds, leave/ travel/ 

education allowance, pensions etc. are now common benefits provided by many Indian 

businesses to their workforce. 

 

 

To discuss your requirements please contact the International Office on +44 (0) 

1245 449266 or emai l us directly.  

 

Kreston International  

 

Kreston International Limited is a global network of independent accounting firms with the 

reputation for providing trusted compliance and advisory services to entrepreneurial business 

in the SME and mid-market sectors. 

 

Currently ranked as the 12th largest accounting network in the world, Kreston has a presence 

in over 100 countries, providing a resource of over 20,000 professional and support staff. 

 

Our members are accustomed to working together to deliver cohesive international solutions 

to ensure clients receive the highest quality of expertise available in their respective 

countries. Beyond assurance, quality and experience, clients will enjoy the unique synergy 

that stems from the trusted relationships that Kreston members have created globally and 

which support the consistent delivery of exceptional international service. 

This information is provided for guidance only and is not a substitute for professional advice. 

Neither Kreston International Limited nor its member firms accept any liability for any loss 

arising as a result of actions taken or not taken based on the information contained in this 

mailto:admin@kreston.com
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document. 

 

The information in this document was prepared as at 29th March, 2017.
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